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I. - The Lex Curiata de Inperio. 

BY WILLIAM F. ALLEN, 

PROFESSOR IN THE UNIVERSITY OF WISCONSIN. 

IT is well known that the Roman magistrates, after entering 
upon their offices, procured the passage of a law defining their 
powers with precision. In the case of the censors this law 
was passed in the comitia centuriata; in the case of all the 
other patrician magistrates, in the comitia curiata, an assem- 
bly which existed in the later centuries of the republic for 
hardly any other purposes than this, and which accordingly 
sank into a purely formal assemblage, in which the several 
curies were represented by an equal number of beadles, 
lictors. Nevertheless, this purely formal act was regularly 
insisted upon down to the close of the republic. The law 
was of the same general character, whether passed by curies 
or centuries, and whether dealing with the imperium or not. 
Nevertheless, as it is best known in connection with the im- 
perium of the consuls, praetors, and dictators, it has come to 
be known by the inexact title of lex curiata de imnperio. The 
phrase de imperio is not properly a part of the title, but 
simply describes the scope of the law in reference to this 
particular group of magistrates; in the case of the aediles 
and quaestors, as well as of the censors, it would necessarily 
be de potestate. Nevertheless, it is only with regard to the 
imperium that the question can have any practical impor- 
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tance. Upon assuming office all magistrates entered with- 
out delay upon the exercise of the administrative and purely 
civil functions of their office, and the neglect to pass this. law, 
or its failure through intercession of the tribunes, can have 
worked no practical reduction of their powers. The imperium, 
on the other hand, carrying with it the right to command 
troops and to inflict the death penalty, was too formidable a. 
power to be exercised by any one who had not been formally 
invested with it. Consequently, while the law in question 
was, in relation to other offices, so pure a formality that it 
is known to us only as a piece of antiquarianism, the law de 
imperio is an act frequently mentioned, and possessing a real 
historical importance. 

Here it is to be noticed that in the period after Sulla the 
consuls and praetors within their year of office possessed only 
the civil imperium, that is, general executive and administra- 
tive power within the limits of Italy; for them, therefore, it 
made no difference whether they secured the passage of this 
law or not, until the time came for them to go to the govern- 
ment of a province in the following year. This the posses- 
sion of the inperiurn, which did not require to be renewed, 
enabled them to do without interruption. There is no doubt 
that the law, being now a mere formality, was often neglected; 
Cicero says (leg. agr. ii. I2, 30): consulibus legemn curia/am 
ferentibus a tribunis plebis saepe est intercessum. In this case 
no embarrassment would result until it came to acts which 
rested distinctly upon the military imperizum, such as holding 
the comitia centuriata (which power was, of course, contained 
in the limited im.periumn of this period), and taking the gov- 
ernment of a province. Since our discussion therefore is 
exclusively confined to the right to exercise these powers, 
we will speak of the law in question by its familiar if in- 
exact title, as lex curiata de imperio. 

It has usually been held that this law actually conferred 
upon the magistrate the powers of his magistracy, the elec- 
tion and inauguration in the office being only inchoate and 
incomplete acts. Mommsen, however, in his Romisches Staats- 
recht (i. p. 52, first edition), takes the ground that it is not to 
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be looked upon as an act of legislation, but rather as an 
obligatory act, which the citizens cannot refuse to a magis- 
trate who has already entered upon his office: [Als eigent- 
licker Volksbeschluss darf er nicht auifgefasst werden, sonzdern 
vielmehr als eine Verpftichtung, die die Biirgerschaft dem 
verfassungsmassig ins Am! gelang/en Beamten zicht verwei- 
gern kann:] and that it in strictness of speech gives the 
magistrate no right which he does not already possess [Auck 
giebt der Act strezg genommen demn Beamten kein Recht, das 
er nicht be reits hat]. It is with diffidence that one differs 
from a scholar of Mommsen's authority; but as it is upon 
a question of interpretation rather than of fact, and as it is a 
frequent charge against this great man that he is prone to 
push his pre-conceived theories beyond what is warranted by 
the evidence, I will venture to present the grounds upon 
which I conclude that the lex curiata de imnperio, even if it 
had become a mere formality, was nevertheless a necessary 
act, and did really confer the imperium; that without it the 
authority of the magistrate was incomplete. 

Mommsen admits indeed that his proposition does not 
admit of positive proof [geradezu beweisent lasst dieser Satz 
sich nicht]: he maintains, nevertheless, that it follows by 
necessity from the nature of things, and is supported by the 
evidence of several well-established instances. If the city 
should be attacked before this law had been carried, it is not 
to be supposed that its defence would be omitted for the lack 
of a person qualified to take command. As to this it can 
only be said: Salus populi sitpremna lex. The case is quite 
analogous to that of a province left by the sudden death of 
its governor without any legitimate commander; in such a 
case, as Mommsen has himself shown (p. I79), there must 
of necessity have been some way of temporarily filling the 
vacancy. We may compare also the formula videant consules 
ne quid res publica de/rimenti capiat, by which the Senate 
bestowed the military imperium upon the consuls, in great 
emergencies, during the period after Sulla, when these 
magistrates possessed only the civil imperium. It may be 
assumed that if the magistrates lacked the formal power to 
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command troops, the Senate would have bestowed upon them 
this extraordinary authority. 

The first example which Mommsen adduces to support his 
view, is that of Caius Flaminius, consul B.C. 2I7, who en- 
tered upon his office at Ariminum and who, consequently, 
could not have carried the lex curiata for himself, as was cer- 
tainly usual and as is assumed to have been requisite. But this 
assumed necessity is by no means proved. In the case of the 
inferior magistrates, who had not the power to convene the 
assembly, the law must of course have been presented for 
them by one of the consuls, and it is hard to see why the 
same cannot have been done by a consul for his colleague, as 
indeed had been Mommsen's opinion previously. The objec- 
tion that the senatorial faction would not have been inclined 
to overlook an irregularity in the case of so obnoxious a per- 
son as Flaminius cannot have much weight in regard to a 
body inspired by so lofty a sense of patriotism as that which 
the Roman Senate displayed the next year towards a still 
more obnoxious consul, Varro. It is to be noticed that in the 
irregularities charged against Flaminius by the senatorial 
leaders (Livy, xxii. I, 5) -quod i//i justur imperium 
esse? -there is no mention of the want of the lex curiata. 
The objections are purely formal: magistratus id [i.e., auspi- 
cium] a domno, pub/icis privatisquepenatibus Latinisferiis actis, 
sacrificio in monte perfecto, votis rite in Capitolio nuncupatis 
secum ferre; nec privatum auspicia sequi, nec sine auspiciis 
profectum in externo ea solo nova atque integra concipere posse. 

Another instance is that of the consuls of B.C. 49, Lentulus 
and Marcellus, who continued to exercise authority during 
the following year as proconsuls, notwithstanding that they 
had neglected to procure the lex curiata before leaving Rome 
at the beginning of their term of office. But this case tells 
on the other side. The senatorial government at Thes- 
salonica abstained from organizing for the year 48, by the 
election of new magistrates, for the reason that the failure to 
procure the lex curiata made it impossible for them to hold 
the comitia centuriata (O'r TOIV V0olov ot v7rarot r?ov parpta- 
TKOYI OVKC 60YflnVOXecalJ, Dio Cassius, 4I, 43). The lack of 
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this law had not, it is true, prevented them from exercising 
military authority during the year 49: as has already been 
said, the military emergency required the assumption of 
power, and this may have been done by the authority of the 
Senate. But when it came to the specific formal act of hold- 
ing the centuriate assembly, which, as being the army, could 
only be held in virtue of the military imperium, the consuls 
shrank from such a transgression of the law, and preferred to 
continue the informal exercise of the imperium which they 
already held. The case of Camillus, in his dictatorship, the 
only other case referred to, can be met by analogy with either 
of the two cases considered: as Mommsen says, he must 
either have foregone the lex curiata, or it must have been 
procured for him by some other magistrate. 

A more puzzling case is that of Appius Claudius, consul 
B.C. 54, which is cited in another note. The circumstances 
in this case are peculiar, and can be understood only in con- 
nection with the succession of events during this summer, 
which are known to us pretty completely through Cicero's 
correspondence.' When the elections of July approached, 
rumors began to be rife of a corrupt bargain (the notorious 
coitio Memmianoa) between the consuls Claudius and Domitius 
Ahenobarbus on the one hand and the consular candidates 
Memmius and Domitius Calvinus on the other (ad Q. fr. ii. 
I 5, b. 4: ad Att. iv. I 5, 7), but the terms of the bargain do not 
seem to have been known. It was probably these rumors 
that caused the election to be put off until September (ad Q. 
fr. ii. i6, 3). Towards the end of September, the two con- 
sular candidates having quarrelled, Memmius divulged the 
terms of the bargain in the Senate (ad Q. fr. iii. i, i6), placing 
indeed written evidence in the hands of the consuls. The 
contract was to the effect that the consuls should secure the 

1 His letters to his brother Quintus (ii, 15 and i6, and iii.), nearly all dated, 
enable us to construct the chronology with approximate accuracy. Those to 
Atticus (iv. I5 to i8) are in great confusion; e.g. No. i6 has the date Oct. I 
(? 7); but ? 5 belongs to July 3-5 (cf. 15, 4), while ?? 9-12 come after Oct. 24. 
The edition of Baiter and Kayser has rearranged these sections so as to corre- 
spond to the chronology of the letters to Quintus. 
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election to these two men and that they for their part should 
produce fraudulent testimony to the passage of the lex curiata 
de imperio and of a senatus consul/turt inaking appropriations 
for the government of their provinces. Cicero's words are: 
ipse et suus competitor Domitius Calvinus.. . HS quadragena 
consulibus darent, si essent ipsi consules facti, nisi tres augures 
dedissent, qui se adfuisse dicerent, cum lex curiata ferretur, 
quae lata non esset, et duo consulares, qui se dicerent in ornan- 
dis provinciis consularibus scribendo adfuisse, cum omnino tte 
senatus quidem fuisset: ad Att. iv. I8, 2. 

It would seem that the lex cuiriata, which was regularly 
passed in March, in which month the military in.perium 
commenced, had not been passed this year, and as the year 
drew to a close, the consuls, to whom provinces had been 
assigned by the Senate, were anxious to secure the authority 
to enter upon their government. Of course the whole com- 
pact came to naught when once divulged. Both candidates 
were at once indicted for bribery, as well as their competitors, 
Messala and Scaurus, and the consuls must seek for other 
authority to take their provinces. Appius declared promptly 
that he would go to his province without the law, and pay 
his own expenses (ad Q. fr. iii. 2, 3 ; ad Att. iv. i6, I2). This 
was in October. The fullest statement of his plans is given 
in a letter (ad fam. i. 9, 25) to Lentulus Spinther, the then 
governor of Cilicia, to which there is no date, but which must 
have been written at this time: Appius in sennonzibus antea 
dictitabat, postea dixit etiam in senatu palam, sese, si licit/um 
esset legem curiatam ferre, sor/iturum esse cumn collega pro- 
vinciam: si curiata lex non esset, se paraturumn cunt collega 
tibique successurum: legem curiatam consuli fermi opus esse, 
necesse non esse: se, quoniam ex senatus consulto provinciam 
haberet, lege Cornelia imperium habiturum, quoad in urbern 
introisset. Here is a positive assertion by Claudius, upon 
which Mommsen relies in his argument, that although the 
consul was under obligation (opus) to bring the law before 
the comiti/j, the passage of the law was not indispensable 
(necesse) to his possession of the irnperium,; and that if he 
is prevented (by tribunician intercession) from taking his 
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province by regular procedure, he will do it by a simple 
agreement with his colleague. Cicero adds that there is a 
difference of opinion as to the legal question, and that he 
himself does not feel quite certain -mihi norz tarn de iure 
certum est- quamquam ne id quidem dubiumn est, etc.; the 
last phrase apparently meaning that he is pretty certain that 
it is bad law. As a matter of fact, Appius went to his province 
and returned with the expectation of a triumph: but whether 
he had procured the lex cuiriata is uncertain. The year at 
any rate ended with an interregnum. 

It will be noted that what Appius claimed was the right 
de facto to exercise the imperium in the province: the prov- 
ince had been assigned by the Senate, and, by the Cornelian 
Law (of Sulla), he could continue his command until he 
returned to the city. This seems to point to an exercise of 
military command by authority of the Senate, similar to that 
granted by the phrase videant consules ne quid respublica 
detrimenti capiat: but instead of resting his case simply upon 
the necessity of keeping the governmental machinery in 
operation, he undertook to defend his position by a legal 
quibble -that the law was opus, but not necesse. 

That this assertion of Claudius was not a recognized prin- 
ciple of constitutional law, but a theory got up for the occa- 
sion, is made probable by the character of the man and his 
family. This Appius Claudius, elder brother of the dema- 
gogue Publius Clodius, was the head of that Claudian gens 
which Mommsen has shown to have been distinguished, 
not for conservatism and patrician arrogance, as is usually 
assumed, but for a revolutionary and innovating spirit. His 
consulship (B.C. 54) affords another illustration of his reck- 
less interpretations of law. The Pupian Law forbade the 
Senate to meet on dies comitiales: the Gabinian Law set 
apart the sessions of the Senate in the month of February, 
to be devoted to foreign affairs - receiving embassies and 
making provision for the provincial governments. When 
Appius reached the day of the Quirinalia (Feb. I 7) in his con- 
sulship, he appears to have found that the consideration of 
foreign affairs had not made so much headway as was desir- 
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able. The remainder of the month of February being chiefly 
made up of dies comitia/es, he declared that he would use 
these for meetings of the Senate in spite of the Pupian Law: 
Comitialibus diebus, qui Quirinalia sequzuntur, Appius inter- 
pretatur non impediri se lege Pupia, quominus habeat senatum, 
et, qzod Gabinia sanctum sit, etiam cogi ex Kal. Feb. usque ad 
Kal. Mart. Zegatis senatum quotidie dari (Cic. ad Q. fr. ii. 
I3, 3). In his view the Gabinian Law superseded and set 
aside the operation of the Pupian Law. Nor was Appius the 
only lawless interpreter of laws in these lawless times. Two 
years before (B.C. 56), we find a tribune of the plebs claiming 
precedence over the consuls in the right to put questions to 
vote in the Senate: Lutpus, trib. pl.... intendere coepit ante 
se oportere discessionem facere quam consules (Cic. ad fam. i. 
2) 2), -a claim which Cicero justly characterizes as et iniqua 
et nova. In the year of Appius' consulship (B.C. 54), we have 
a propraetor, Pomptinius, demanding a triumph, which is 
opposed for the lack of the law under discussion: negant 
latuim de imperio, et est latum insulse (Cic. ad Att. iv. I6, I2). 

Cicero adds, in amazement at Appius' hardihood: Appius 
sine lege, suo sumptu, in Ciliciam cogitat. 

One is tempted to suspect that the embarrassment of the 
consuls of B.C. 54 was similar to that of B.C. 49, -the incom- 
petency to hold the comitia centuriata without the formal 
grant of the imperiumn. It is certain that this was the 
difficulty with the consuls at Thessalonica. Dio says (4I, 
43) that they had consuls and a Senate of two hundred mem- 
bers, and a place consecrated for the auspices (tempplum), so 
that they might be reckoned to have the people and the city 
there, but for the lack of the lex curiata they could elect no 
magistrates. It is easy to see a distinction between the two 
acts,- the exercise of military command and the holding of 
the assembly for elections. The one was an absolute neces- 
sity in an emergency, such as might arise at any time, and 
could not be anticipated. If an enemy attacked the city 
before the im.perium had been formally conferred upon the 
magistrates; if by any accident or disaster an army in a 
province was left without a legally qualified commander; in 
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neither of these cases could it be supposed that the safety 
of the state would be allowed to depend upon such a mere 
formality as the passage of this law had now come to be. 
The comitia, on the other hand, were part of the organic law, 
a necessary part of the constitutional machinery, not depen- 
dent in any way upon accident or emergency: it might 
therefore be held strictly to all the formal requirements of 
the law for its validity. It is easy to understand, therefore, 
that the military imperium might be exercised merely by the 
authority of the Senate, or by no formal authority at all; 
while the comitia could not be summoned unless all the 
formal conditions had been observed. There is no indication 
in the record that this consideration had any weight with 
Appius Claudius; but our information is very imperfect, and 
as it was clearly the governing consideration with the consuls 
of B.C. 49, it may very well have had weight at this time. 
The object of Memmius and Calvinus may have been, not 
merely to obtain the influence of the consuls in their behalf, 
but to secure for the consuls the formal right to hold the 
election. 

Turning now from special cases to the question of legal 
obligation, we find the most positive statements of the abso- 
lute necessity of the act for the exercise of military authority 
in all its forms. Livy (v. 52, 15) uses the expression comitia 
curiata, quae rem militaremn continet. Cicero's expression is 
even stronger: consuli, si legem curiatam non habet, attingere 
rem militaremt non licet (de leg. agr. ii. 12, 30). In relation 
to this same agrarian law, which provides for ten commission- 
ers, whose authority should be granted by a lex curiata, he 
says: sine lege curiata nihil agi per decemviros posse (I I, 28), 
and adds that the law provides for the contingency of the 
lex curiata not being passed: si ea [lex] lata non erit . . . 
turm ii decemviri eodem iure sint quo qui optimna lege. That 
is, the law creating the office, while conferring the imperium 
upon the commissioners (in the regular form, by a lex curiata), 
makes provision against a formal defect, which would nullify 
the purposes of the law, by giving their actions entire valid- 
ity even in that case. It follows that without this provision 
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the failure to carry the law would make their action invalid. 
Again, in the year B.C. 56, the demagogue Clodius, being 
himself curule aedile, and engaged in prosecuting Milo, the 
champion of the Senate, contrived (no doubt through some 
tribune) to prevent the passage of the lex curiata: 7rp'v ryap 
ElcEvOP vTEra, says Dio (39, I9), oiv,-' a/XXo -rt -&v o-wov8akov 

EV r0 IcOt vkO paXvwvat, OV'Je SOlPq ovoeptav ecYaXtlvat e'Nv. 
The purpose of Clodius, says Dio, was to keep up the con- 
fusion, 0'7rws 6 7rWL vXet'o awvopoi1: what is significant for our 
argument is Dio's statement of the legal effects of the failure 
to pass the law. 

But although the formal grant of the imperium was regarded 
as necessary for the exercise of military authority, it is a 
significant fact that under several circumstances it was regu- 
larly made, not by the comitia curia/a, but by some other 
organ of the government. It may be questioned whether 
this was ever the case with the power to hold the centuriate 
comitia; but with the power to command the army, especially 
in the case of proconsuls, there are numerous single instances, 
and even classes of instances, in which this was the case. 
For example, in regard to the proconsul Quintus Fulvius, 
B.C. 2I I, the Senate voted: cui ne minueretur imperium si in 
urbem venisset, decernit Senatus ut Q. Fulvio par cum consuli- 
bus imperium esset (Liv. xxvi. 9. io). Here the imperium was 
not granted, but the already existing imperium was elevated 
in rank. A better known case is that of Caesar Octavianus, 
to whom the Senate gave the imperium early in the year 43: 
demus igitur imperium Caesari, sine quo res militaris admi- 
inistrari, teneri exercitus, bellum geri nton potest (Cic. Phil. v. 
i6, 45). But even the plebeian assembly of the tribes regu- 
larly granted the imperium on two occasions: first, to enable 
a victorious commander to retain the authority over his army 
within the city on the day of his triumph (Liv. xxvi. 2I. 5. 
See Becker, Alterthiimer, ii. 2, 66); secondly, in the more im- 
portant case of a proconsul or propraetor who entered upon 
the government of a province after an interval of time since 
the expiring of his magistracy; e.g. Cicero's proconsulship in 
Cilicia, B.C. 51. In both these cases the imperium was con- 
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ferred by a plebiscitutm (Mommsen, Rechtsfrage zwischen 
Caesar und dem Senat, p. 45, note). These cases prove not 
that no formal grant of the imperium was necessary, but that 
it might be made by some other authority than the comitia 
curiata; not, however, it would seem, for the purpose of 
holding the comitia centuriata. 

The reason given by Cicero for the requirement of the law 
shows that it was regarded as, in its origin, not a bare and 
unessential formality, but a substantial grant of power. He 
says that its object was to give the people an opportunity to 
reconsider their action in the election of magistrates, imply- 
ing that if they had elected an unfit person they could, at 
any rate, by refusing to pass this law, limit his power of doing 
mischief. Maiores de singulis magistratibus bis vos senten- 
tiam ferre voluerunt. Nam cum centuriata lex censoriblusfere- 
batur, cutm curiata caeteris patriciis magistratibus, tum iterum 
de eisdem indicabatur, ut esset reprehendendi potestas, si popu- 
lum beneficii suipaeniteret (leg. agr. ii. I I, 26). 

This view is supported by the account which he gives of 
the first historical example of the law, in the succession of 
Numa Pompilius to the kingly authority: quamnquam populus 
curiatis eum comitiis regem esse iusserat, tamen ipse de suo 
imperio curiatam legem tulit (de rep. ii. 13, 25). The same 
action is ascribed to Tullus Hostilius (I7, 3 i), Ancus Marcius 
(i8, 33), and Tarquinius Priscus (20, 35). 

Why this twofold action of the people was required (cum 
maiores binis comitiis voluerint vos de singulis magistratibus 
indicare, Cic. de leg. agr. ii. I I, 27) can be best understood 
if we look a little more closely at the fundamental institutions 
of the Roman state. King, Senate, and Popular Assembly 
are the three integral institutions naturally evolved in the 
progress of early society; but they are not always developed 
in the same degree or on the same lines. In Greece the 
king was the preponderant power, having an hereditary 
authority somewhat approaching that of oriental monarchs; 
among the Germans sovereignty, if we may use a modern 
term, resided in the popular assembly. The early Roman 
constitution, on the other hand, was essentially aristocratic, 
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the Senate being the controlling element.1 This resulted 
from the peculiar structure of Roman society, in which the 
patriarchal authority of the father of the family, the patria 
potestas, was strained to a greater degree of rigor than in any 
other known society. I will not discuss the question whether, 
as Sir Henry Maine held, this Romanpatriapawestas was the 
original type, or, as the late Prof. Ernest Young argued, it 
was an exceptional form peculiar to the Romans; I will only 
say that Professor Young-'s arguments seem to me unanswer- 
able. According to this pafria potestas, however derived, the 
Roman paterfamilias was the only member of the family 
who had any status before the law; he was its absolute ruler 
and its sole proprietor. The assembly of these heads of 
family, the patres, was in a legal point of view the Roman 
people. This assembly, therefore, known as the Senate, or 
council of old men, was, in this stage of society, regarded as 
in absolute possession of the auspices, or the religious sanc- 
tion upon which the state rested. This point of view was 
never lost out of sight through the whole period of the 
republic. Under all constitutional charges, and in spite of 
the ever-increasing disintegration of the patriciate, the patri- 
cian senators continued to be the source of all government, 
the body to whom all authority reverted whenever there was 
an interruption of the regular action of the governmental 
machinery. When this machinery ran down, as we may say, 
from a failure to elect the new magistrates in season, or from 
any other cause, as it did several times in the course of the 
last century of the republic, the patrician senators were the 
only authority competent to wind it up again. On the occur- 
rence of an interregnum, the interrex was invariably a senator 
of patrician family. 

Now with this fundamental principle of the Roman polity, 
by which the sovereignty belonged to the patrician Senate- 
an essentially aristocratic principle -the Romans associated 
two other principles of great practical importance, the one of 
a monarchical, the other of a democratic character. The first 

' This point was first established by Rubino, in his Untersuchungen fiber 
re3rmische Verfassung und Geschichte. 
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was the Roman practice of lodging in the hands of their magis- 
trates for the time being the greatest fulness of executive 
authority of which we have record in any free state. The 
auspices belonged to the Senate, it is true, but their tem- 
porary possession, except in the case of an interregnum, was 
with the magistrates, and its exercise was practically un- 
limited during the term of office. The other principle, demo- 
cratic in character, was that by which, in the duties and 
privileges of citizenship, the son in potestate was the full 
equal of thepaterfamilias. The assembly of the people, the 
popular branch of the constitution, was composed of every 
man of fighting age - it was the army, convened for purposes 
of government. Thus, while the ultimate authority rested 
with the Senate, composed only of patres, or persons who 
were sni iuris, in the assembly the son had equal authority 
with his father, and was equally entitled to hold a magistracy. 

If we put these three principles of the Roman constitution 
together -the original sovereignty of the Senate as the im- 
personation of the people; the concentration of authority in 
the hands of the magistrates; and the equality of all citizens 
of fighting age in political relations, - we shall see the pur- 
port of the lex curiata de iinperio. The magistrate was first 
designated by the assembly, but the Senate, by its patrnm 
auctoritas, had the right to refuse its sanction to the action of 
the people: next, the elected magistrate was inaugurated, 
and thus placed in possession of the auspices. The posses- 
sion of the auspices made him for the time being the repre- 
sentative of the Senate as the impersonation of the State, 
and gave him authority to convene the Senate and the as- 
sembly of the curies. But the complete authority oflthe 
magistrate, the imnperium, by virtue of which he could com- 
mand the armies and condemn to death without appeal, 
this authority he must receive by a special act: it must be 
formally conferred upon him, by the army which he was to 
command, the citizens over whom he was to have the power 
of life and death. 

The question naturally occurs: if the imperium was granted 
by the army in its political capacity, why this function did 
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not along with the rest of the functions of the comitia curiata 
devolve upon the comitia centuriata, when this assembly be- 
came the principal assembly of the republic; for the comitia 
centuriata was primarily and distinctively a military organiza- 
tion. The reason is probably to be sought in the fact that 
the centuriate organization did not all at once supersede the 
curiate, but served for some time as the basis of the army 
before it was turned to political purposes. The centuriate 
organization, as established by Servius Tullius, served as a 
schedule for the military levy, but the citizens still continued 
to vote by curies, and of course to grant the imperium by a 
lex curiata. Then when, on the establishment of the republic, 
the comitia centutriata was made the regular organ of popular 
action, this special formality had become so completely asso- 
ciated with the comitia curiata, that it seemed necessary to 
retain that assembly for the sole purpose of its exercise. Or 
it may have been that the patricians, when they surrendered 
the right to elect magistrates to an assembly composed of 
both orders, kept in their own hands the power of conferring 
the imperium, by the exclusively patrician comitia curiata. 
Mommsen has proved, it is true, that the plebeians were ad- 
mitted to the curies at some time, and suggests that this was 
done at the establishment of the republic, as one provision of 
the compromise then made between the orders. But this is 
only a suggestion, as there are no data that prove the admis- 
sion of the plebeians to the comitia curiata until a consider- 
ably later time. It does not follow that membership of the 
curies necessarily carried with it at once the right to vote in 
their assembly. The curies, it should be noted, were not 
merely divisions of the patrician citizens, they were also divis- 
ions of the territory. The Italian peoples appear to have 
entered Italy with a tribal organization, consisting of gentes, 
or family groups. As is regularly the case with settlements 
made by nations at this social stage, these gentes settled by 
themselves, each in a district of its own: the gentes, originally 
purely personal divisions, thus became localized. As the 
curies were groups of gentes, and the tribes were divided 
into curies, it follows that these divisions were also local- 



Vol. xix.] The Lex Curiata de Imperio. I9 

ized.1 We have positive evidence of each of these facts. Of 
the local tribes, established by Servius Tullius, every one of 
the twenty earliest (with the exception of four city tribes) 
bore the name of a patrician gens, - a fact which is taken by 
Mommsen to prove that it received the name of the most 
prominent gens within its territorial limits. Of the curies 
and the tribes we have more explicit testimony. Of the 
curies, Dionysius Halicarnasensis says (ii. I7): &'eX'w s)v 
'yizv eS rptaic dovra /CXrjpo0u 'ioov';, cdaorT' Oprpa iCXi7pov 
aT7rE&8KEV eva. Of the three patrician tribes Varro says 
(L. L. v. 55): ager Romanus primum divisus in parteis tris, 
a quo tribus appellata Tatiensium, Ramnium, Lucerum. These 
passages prove at least that, according to tradition, both 
tribes and curies occupied definite territorial areas. The 
plebeians were therefore by necessity residents of the districts 
which were associated with the several curies, and they ap- 
pear to have made use of this organization for the election of 
their tribunes during the first years after the establishment 
of that office, until the more serviceable organization by 
tribes was established through the Publilian Law, B.C. 471. 

To conclude: it appears that the Iex curiata de imrperio was 
regarded by the Romans as a substantial bestowal of power, 
designed in its origin to establish an effective check upon 
popular election, by reserving the highest executive function 
for a special grant, which in the republic was conferred by an 
assembly organized upon a different principle from that which 
made the election; in this respect having a certain analogy 
with our modern bi-cameral legislatures. Further, that even 
when it sank to a mere formality, it never came to be con- 
sidered an unessential formality, but was looked upon as an 
act which must be secured in some way: that therefore in 
cases where the power was not conferred by this special act, 
some equivalent action (of Senate or Tribal Assembly) was 
nevertheless required; while for the assembling of the centu- 
riate comitia, an integral organic act of the constitution, there 
is reason to believe that this specific act was indispensable. 

1 See Mommsen, Romisches Staatsrecht, iii. 94. 
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